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PER CURIAM.

When Carl and Rita Fust refused to sell their property to developer David
Francois, Francoisand Butler Hill Investmentsinc. (collectively, “Francois’), sued the
Fustsin state court for trespass, defamation, and harassment. Counsel for Ritaentered
an appearance, but shewas never served. Carl eventually moved to dismissfor failure
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to comply with discovery, and the court dismissed Francois scomplaintin March 1992.
Some months later, the Fusts sued Francois for malicious prosecution. Francois's
insurer hired attorney Anthony L. Martin and his law firm, Waker & Williams
(collectively, “Martin”), todefend. A jury trial resulted in damage awards of $500,000
to Carl Fust and $600,000 to Rita Fust.

In March 1997, Francois commenced this malpractice action against Martin in
state court. There being diversity of citizenship, Martin removed. One allegation is
that, in defending Francois in the Fusts damage action, Martin negligently failed to
move to dismiss Rita' s damage claims because she was not served in theinitial action
and therefore could not recover for malicious prosecution as a prevailing party. Prior
to trial, the district court barred Francois's expert from testifying in support of this
theory (the reason for the ruling is somewhat unclear from our reading of the record,
but that does not affect our decision). At trial, the court ruled that Francois could not
submit thistheory to the jury on the basis of the state court records a one, unsupported
by expert testimony. The jury returned a verdict in favor of Martin on all claims.
Francois appedls, primarily challenging the rgection of his theory that Martin
committed malpractice by not challenging Rita’'s standing to sue for malicious
prosecution. We reject this contention because Rita Fust was a prevailing party in the
initial action as a matter of law, whether or not she was ever served.

We have carefully considered the other issuesraised by Francois on appeal and
concludethey arewithout merit. We affirm the judgment of the district court and deny
Martin’s motion to strike portions of Francois' s reply brief.
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